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Having secured a verdict in his favor, after a

trial shown by the record to have extended from

December 14 to December 23 inclusive, in which, so

far as complained of and so far as aj)pear8 there

was no error, and having been deprived of the fruits of

his verdict by the action of the trial Court on a pure

question of law, plaintiff in error seeks to have this

Court right the wrong which, as he conceives, has

been committed. The said wrong can only be fully

corrected by this Court reversing the judgment of the

lower Court and directing by its mandate that the

lower Court enter judgment on the verdict and

allow interest on the amount of that judgment at the

lawful rate and from the time when said judgment

should have been rendered by the lower Court.

There is nothing before this Court but the evi-



deuce and proceedings concerning the error complained

of. The opinion of the Court, tlie Bill of Exceptions,

and the certificate of the Judge to the Bill of Excep-

tions plainly show that the verdict was rendered on

sufficient evidence; indeed no one is here complaining

that it was not so rendered, l)ut counsel for defendant

contends that this Court ought to go out of its

way and assume that something happened during the

trial of the cause to justify the dismissal although the

record which is l3efore the Court negatives any such

assumption. The statement of this contention is, it

seems to us, its own refutation.

Why should there be anything more Ijefore this

Court than what the record contains? What would

this Court have thought of plaintiff had he had all

the evidence in a nine day trial brought up here,

when the sole question involved is one to which that

evidence does not in any manner relate?

At the top of page 5 of the supplemental brief of

defendant in error occurs this statement; "This prayer

is made, notwithstanding the fact that plaintiff over

the objections of defendant, had omitted from the

Bill of Exceptions, all the evidence except that bear-

ing upon his capacity to sue, and for the manifest

purpose of securing a judgment which defendant

could never have reviewed in Hiis Court upon the

merits, however erroneous such judgment might be."

Such is not the manifest purpose of plaintiff (as see

his prayer for reversal at end of original brief) and

such is not his purpose at all, and if such were his



purpose, it would be unavailing. Defendant would

not be cut off from his writ of error on the merits.

The decision of this Court would not be res judicata as

to anything except the question of plaintiff's capacity

to sue. because that is the only issue ))ef()re this Court.

In Guarantee Company vs, Phoenix Insurance Co.,

124 Federal at the top of page 174, after discussing a

case very nuicli like the case at bar, the Circuit Court of

Appeals of the Eighth Circuit says "The result is that

the questions presented hy the defendant below by

its writ of error in this case were not and could

not have been litigated in this Court under the former

writ sued out by the plaintiff, were not rendered res

judicata by the judgment upon that writ, and they

are now open for our consideration."

This from the Su})reme Court of the United

States "As it appears from the opinion of the Court

that it made a distinct ruling upon a proposition of

law not at all affected by the oral testimony, and

which in its judgment was decisive of the case, we

cannot avoid an inquiry into the matter thus deter-

mined," 148 U. S. page 97, top.

The opinion of the Court, the certificate of the

Judge to the Bill of Exceptions and the Bill of Ex-

ceptions itself plainly show why a judgment on the

verdict was refused ; if the action complained of was

error plaintiff is entitled to his judgment and he is

entitled to interest on the amount of the verdict from

the time when the judgment should have been ren-

dered. 'J'liis interest is no insignificant amount; it



will help to pay some of the costs of this unusually

necessary writ or error, not properly taxable as costs.

Defendant says "The trial Court is now without

power to certify a further bill." He cites no autho-

rities and no rule of Court, and advances no reason

for this assertion; it is mere ipse dixit of counsel. If

defendant took any exceptions he must have taken

them at the trial (Section 220 of Code of Alaska.)

The written statement and certification of those ex.

ception>j can l)e made in the Court below after we shall

have obtained the judgment lo whichwe were entitled.

At any rate this Court can control the matter of a

second writ of error by its mandate.

If the action of the trial Court in refusing to

enter judgment on the verdict be error, why should

plaintiff be forced to a new trial? The verdict still

stands—that has never been set aside. New trials are

expensive, and plaintiff may not be alile to have his

witnesses present again and the case might go off on

some new error. Why should plaintiff have to take

that risk?

This is a remarkable and unusual case—remark-

able because of the method revealed of avoiding a

liability by means of the collusive appointment of a

dummy administrator; unusual in that having passed

in the affirmative on the question of plaintiff's capacity

to sue and having instructed the jury that plaintiff

did have such capacity, the Court two and one half

months after plaintiff had secured a verdict, did reverse



tself, refuse plaintiff his judgment on the verdict,

hrow liim out of Court and place upon him, tiie snc-

essful party, the l)urden of appeal.

Respectfully submitted,
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